
 

CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/02/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-00169 
CASE NAME: JOHNSON VS. CHAVIS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel reports that it is no longer intended to create an SNT, and the settlement proceeds will 
be placed into a blocked account instead.  On that understanding, the proposed minor’s 
compromise is approved.  Counsel must submit appropriate papers including an order for the 
blocked account. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01239 
CASE NAME: BEDI VS. DHALIWAL 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY MOHINDER BEDI 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file a first amended complaint is granted.  Plaintiff may 
file the FAC by November 9, 2018.  Given that this motion is unopposed, it ought to have been 
handled by stipulation. 
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 3.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
These motions are continued to November 9, 2018 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
These motions are continued to November 9, 2018 at 9:00 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
These motions are continued to November 9, 2018 at 9:00 a.m. 

  

 6.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
These motions are continued to November 9, 2018 at 9:00 a.m. 
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 7.  TIME:  9:00   CASE#: MSC17-01429 
CASE NAME: THOMSON VS. ANDERSON 
HEARING ON MOTION FOR LEAVE TO FILE FIRST SUPPLEMENTAL COMPLAINT 
FILED BY KEVIN THOMSON, KATHRYN THOMSON 
* TENTATIVE RULING: * 
 
This was represented at a recent CMC to be a motion for leave to amend the complaint.  It isn’t.  
Instead, it is a motion for leave to file a “first supplemental complaint”, not intended to supplant 
or alter the original complaint – apparently a procedural invention by plaintiff’s counsel.  The 
motion is denied. 
 
The substance of the proposed first supplemental complaint is a request for a declaratory 
judgment as to the res judicata/collateral estoppel effect of a judgment in this case in barring a 
hypothetical future case that defendants may or may not file on the same subject matter in the 
future.  That’s not a cause of action, by declaratory judgment or otherwise; it’s a proposed 
defense to a lawsuit that hasn’t even been threatened yet, let alone filed.  (At most it has been 
“reserved” in discovery responses.)  On its face the request is premature, and will remain 
premature unless and until the hypothesized future case is filed.  The effect of a judgment in this 
case in barring a future case cannot be determined until we know both (1) the result of this case, 
and (2) the substance and factual allegations of the hypothetical future case.  At this point we 
know neither; and even as of the disposition of this case, we will know one of these two things. 
 
Plaintiffs’ argument is that any claim that defendants might file concerning this landslide is a 
“compulsory counterclaim”.  They seem to argue as though “compulsory” meant “defendants are 
required to file it”, as opposed to “defendants will forfeit it if they don’t file it in this case”.  In any 
event, it may or may not turn out to be true that some future claim defendants might file would 
be ruled to have been compulsory in this case, and hence barred – but we don’t know that yet, 
and we won’t find it out in this case.  It could depend, for example, on whether the hypothetical 
new case alleges facts that have occurred before now, or are occurring now, or that might occur 
in the future. 
 
The Court is frankly mystified as to what plaintiffs aim to accomplish with this motion and this 
proposed pleading.  Plaintiffs are free to argue to defendants that defendants cannot threaten 
future lawsuits because they’ll be barred.  Defendants either will or won’t be impressed with that 
argument, and the argument either will or won’t turn out to be correct.  But it can’t be litigated 
here and now.  And it certainly can’t be litigated before final judgment in this case so as to 
influence settlement negotiations, which appears to be what plaintiffs have in mind. 
 
The Court declines to rule on the parties’ objections to evidence, which are not material to this 
ruling. 
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 8.  TIME:  9:00   CASE#: MSC17-02479 
CASE NAME: PARADISE VS. WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
HEARING ON MOTION FOR COMPLIANCE WITH DEPOSITION SUBPOENA 
FILED BY MALAYSIA PARADISE 
* TENTATIVE RULING: * 
 
This case involves an alleged assault by one student on another, which was investigated by the 
Hercules Police Department.  Plaintiff seeks an order that HPD respond to a subpoena as to the 
records and fruits of its investigation.  Neither the other parties nor HPD have filed any 
opposition to the motion to compel compliance, which is granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01262 
CASE NAME: MALLON VS. TSAKOS 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT 
FILED BY TASO TSAKOS, ROBIN TSAKOS 
* TENTATIVE RULING: * 
 
This is a dog-bite case.  Defendants move to strike plaintiffs’ allegations and prayer seeking 
punitive damages.  The motion is denied.  Defendants must answer the complaint by November 
16, 2018. 
 
Plaintiffs assert “punitive damages” as their sixth cause of action, which is technically incorrect.  
Punitive damages are a form of relief available for certain causes of action; they are not a cause 
of action in themselves.  E.g., Hiliard v. A.H. Robins Co. (1983) 148 Cal.App.3d 374, 391.  
Accordingly, defendants properly proceed by a motion to strike rather than a demurrer. 
 
This motion raises questions as to both the level of alleged conduct that is substantively 
required to support recovery of punitive damages, and what level of specificity is required in a 
pleading seeking punitive damages. 
 
On the latter point, defendants overstate the law in arguing that a plaintiff must allege specific 
facts in his complaint.  It is insufficient, and hence vulnerable to a motion to strike, merely to 
mouth such legal conclusions as “willful, malicious, oppressive, and despicable, and … 
undertaken in conscious disregard of Plaintiffs’ safety and rights” (Complaint ¶ 45).  See, e.g., 
Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1041; G.D. Searle & Co. v. Superior Court 
(1975) 49 Cal.App.3d 22, 29.  But the cases generally recognize that it is sufficient to allege 
“ultimate facts” rather than point-by-point factual details.  See, e.g., Clauson v. Superior Court 
(1998) 67 Cal.App.4th 1253, 1255; Blegen v. Superior Court (1981) 125 Cal.App.3d 959, 963.  
Moreover, the Court must look to the pleading as a whole rather than focusing only on individual 
allegations.  Clauson, 67 Cal.App.4th at 1255. 
 
Aside from the legal conclusions found in the so-called sixth cause of action, plaintiffs support 
their prayer for punitive damages with allegations found throughout the complaint.  There is no 
suggestion here of any intentional tort or misconduct – that defendants actually intended that 
their dog would bite plaintiffs (or anyone else).  They allege instead that defendants consciously 
ignored a known danger: 
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20. …The animal control officer responding to the Dog Attack told Maura that 
Defendants had admitted Zeus was “aggressive.”  Zeus had bitten and/or 
attacked a person on at least one prior occasion. 
21.  Plaintiffs are informed and believe and on that basis allege that Defendants, 
and each of them, knew or were aware that Zeus had bitten and/or attacked a 
person on at least one prior occasion and that Defendants had knowledge of 
Zeus’ vicious propensities. 
…. 
32.  Zeus had bitten and/or attacked a person on at least one prior occasion and 
Defendants, and each of them, therefore knew or should have known of Zeus’ 
vicious propensities. 
…. 
44.  Defendants … were fully aware of Zeus’ violent propensities…. 

 
The Court is not ruling now that proof of these allegations at trial will necessarily be sufficient to 
justify punitive damages.  Defendants correctly point out that since the 1987 amendment to Civil 
Code § 3294, it has been necessary to prove not only willful and conscious disregard of others’ 
rights, but “despicable” conduct.  “The adjective “despicable” connotes conduct that is ‘… so 
vile, base, contemptible, miserable, wretched or loathsome that it would be looked down upon 
and despised by ordinary decent people.’”  Lackner v. North (2006) 135 Cal.App.4th 1188, 
1210, quoting Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 331 (itself 
quoting BAJI).  In Lackner, for example, the court held that it was insufficient to show that the 
defendant had “created a probability of danger, but he proceeded with his conduct 
nevertheless”.  135 Cal.App.4th at 1210. 
 
Thus, supporting punitive damages at trial will likely take stronger facts than knowledge of one 
or two prior attacks by Zeus, though that may depend on the seriousness of the prior attacks.  In 
the Court’s view, however, this is not a decision to be made at the pleading stage.  Proof of the 
above-quoted allegations may turn out to be insufficient for punitive damages – but it may also 
turn out to be sufficient, depending on what the proof is.  Hence, the Court denies the present 
pleadings motion. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01382 
CASE NAME: CASSARA VS. HAUS 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION IN LIEU OF ANSWER 
FILED BY ROBERT CAIN 
* TENTATIVE RULING: * 
 
Defendant Cain moves to compel arbitration of the claims made against him by plaintiffs (the 
Cassaras).  The motion is granted, to the extent of compelling arbitration of that portion of this 
case.  However, the Court is not yet ruling on whether the arbitration should be stayed pending 
litigation in this action of plaintiff’s claims against the broker defendants.  The parties should be 
prepared to discuss that topic at the CMC scheduled for November 28. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/02/18 

 
 

- 6 - 

This is a dispute over a home purchase.  Plaintiffs are the purchasers.  Defendant Cain was the 
seller.  Defendants Haus and Renjen & Assocs. were the brokers.  It is uncontested that the 
sales contract, as between seller and buyers, included an arbitration provision covering “any 
dispute or claim in Law or equity arising between them out of this Agreement or any resulting 
transaction”.  Plaintiffs do not dispute that this arbitration provision is valid, nor that it covers the 
entirety of their present dispute with Cain.  They argue only that the Court should decline to 
order arbitration under Code of Civil Procedure § 1281.2(c) because plaintiffs’ claims against 
Cain are inextricably tied up with plaintiffs’ claims against the broker defendants, who are not 
obligated to arbitrate. 
 
This narrow disagreement may very well be moot.  No one contends that the broker defendants 
are parties to the arbitration provision.  The provision nevertheless gives them, in effect, an opt-
in right:  “The Parties also agree to arbitrate any disputes or claims with Broker(s), who, in 
writing, agree to such arbitration prior to, or within a reasonable time after, the dispute or claim 
is presented to the Broker.”  The broker defendants have given mixed signals about their 
intentions in this respect.  On one hand, plaintiffs’ attorney testifies that in July the brokers’ 
attorney said they would not participate in arbitration because they were not parties to an 
arbitration agreement.  On the other hand, since this motion was filed, the brokers have filed an 
answer that includes an affirmative defense of failure to arbitrate. 
 
If the broker defendants now intend to opt into the arbitration, there is nothing left to decide on 
this motion.  The brokers’ participation would moot any argument under § 1281.2(c) and remove 
any reason not to send this entire case to arbitration. 
 
Assuming that the brokers decline to arbitrate, the issue is a little more complicated, but only a 
little.  It turns on whether § 1281.2(c) is preempted by the Federal Arbitration Act, 9 U.S.C. §§ 1 
et seq.  It is undisputed that if the FAA applies, it preempts the provision in § 1281.2(c), and the 
Court must compel arbitration as between the two parties who have contractually agreed to it.  
Moses H. Cone Memorial Hospital v. Mercury Construction (1983) 460 U.S. 1, 19-21; Warren-
Guthrie v. Health Net (2000) 84 Cal.App.4th 804, 810-12. 
 
Plaintiffs assert without citation that this house purchase contract does not involve interstate 
commerce.  Hedges v. Carrigan (2004) 117 Cal.App.4th 578, holds to the contrary.  That only 
begins the debate, however, because under Volt Information Sciences v. Leland Stanford Jr. 
University (1989) 489 U.S. 468, even if a transaction is in interstate commerce the parties may 
effectively opt out of the FAA through an appropriate choice-of-law provision in their arbitration 
agreement.  Plaintiffs argue that that is what the parties did here. 
 
The arbitration agreement in this case has multiple references to state and federal arbitration 
statutes. 
 

…The Parties shall have the right to discovery in accordance with Code of Civil 
Procedure § 1283.05.  In all other respects, the arbitration shall be conducted in 
accordance with Title 9 of Part 3 of the Code of Civil Procedure.  Judgment upon 
the award of the arbitrator(s) may be entered into any court having jurisdiction.  
Enforcement of this agreement to arbitrate shall be governed by the Federal 
Arbitration Act…. 
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NOTICE:  BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO 
HAVE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE 
“ARBITRATION OF DISPUTES” PROVISION DECIDED BY NEUTRAL 
ARBITRATION AS PROVIDED BY CALIFORNIA LAW.…IF YOU REFUSE TO 
SUBMIT TO ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU 
MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE…. 

 
In Gravellis v. Coldwell Banker Residential Brokerage (2006) 143 Cal.App.4th 761, 783-84, the 
court held that similar language – in particular, the language in block capitals above – 
constituted a contractual agreement under Volt that the arbitration provision was to be governed 
only California arbitration law and not the FAA.  The contract in Gravellis, however, did not 
include an express invocation of the FAA, as this one does. 
 
This case is similar to, but stronger than, Warren-Guthrie.  The contract there made no 
reference to the FAA.  It provided that “All arbitration shall be conducted in accordance with the 
California Code of Civil Procedure, commencing with Section 1280.”  84 Cal.App.4th at 815.  
The court nevertheless held that § 1281.2(c) was preempted.  It drew a distinction between 
contractual provisions as to how the arbitration is to be conducted, versus provisions as to 
whether arbitration may be compelled.  It construed the quoted contractual language as 
addressing only how the arbitration should be conducted once instituted.  As to whether 
arbitration should be compelled (or denied under § 1281.2(c)), however, the court concluded 
that because the dispute involved interstate commerce, and the contractual language did not 
constitute a Volt agreement to exclude the operation of the FAA, the FAA preempted 
§ 1281.2(c) and required that arbitration be compelled.  Id. at 812-16. 
 
This case is obviously stronger than Warren-Guthrie because here the parties expressly stated 
that “Enforcement of this agreement to arbitrate shall be governed by the Federal Arbitration 
Act”.  That is not just the absence of a Volt-style choice of state law; it is the affirmative rejection 
of such a choice.  The present motion is, manifestly, one seeking “enforcement of this 
agreement to arbitrate”.  Accordingly, the Court must construe the contract’s references to state 
law the same way Warren-Guthrie did, as governing only the manner of conducting the 
arbitration. 
 
It may be that Gravellis and Warren-Guthrie are not wholly harmonious in their reasoning; the 
Court could find no later decisions discussing both cases.  It may also be argued that the 
contractual language here is not entirely internally harmonious; the reference to being 
compelled to arbitrate “under the authority of the Code of Civil Procedure” is arguably at odds 
with the express reference to the FAA.  Nevertheless, to construe the reference to the Code of 
Civil Procedure as a Volt choice-of-law election would be to read the FAA provision entirely out 
of the contract.  The latter provision is direct, express, and unambiguous.  The Court must honor 
it. 
 
Cain’s objection to ¶ 4 of Cassara’s Declaration is sustained as both hearsay and entirely 
irrelevant to the present motion. 
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11.  TIME:  9:00   CASE#: MSL17-03368 
CASE NAME: IVER CAPITAL VS. RICHARDS 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY IVER CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
This Court has previously ordered defendant to respond to several sets of discovery.  Defendant 
has not complied with any of the Court’s discovery orders.  (The Court for now disregards the 
failure to pay sanctions, because it has no evidence before it of ability to pay.)  Plaintiff 
accordingly moves for terminating sanctions.  The motion is granted.  Defendant’s answer is 
stricken.  Plaintiff may seek entry of default in ordinary course. 
 

  

12.  TIME:  9:00   CASE#: MSN18-0992 
CASE NAME: BROWN KORO & ROMAG VS. BUSIC 
HEARING ON MOTION TO COMPEL RESPONDENTS TO PARTICIPATE IN ARBITRATION 
FILED BY BROWN, KORO & ROMAG, LLP 
* TENTATIVE RULING: * 
 
Last June, the Court granted plaintiff’s petition to compel arbitration of this attorney fee dispute.  
Plaintiff now moves again for an order compelling defendants’ participation in the arbitration.  
The motion is denied as duplicative of the Court’s prior order. 
 
The Court does not understand what plaintiff seeks to accomplish with this motion, or why it is 
necessary.  Plaintiff seeks an order directing defendants to arbitrate the case.  But the Court 
already ordered exactly that; it does not need to enter the same order twice.  Nor is there any 
evident reason why defendants, having ignored the Court’s previous order, would pay any more 
attention if the same order were issued again. 
 
Apparently defendants, choosing to ignore the entire controversy, have failed to respond to 
scheduling inquiries in the arbitral forum.  But it is hardly unusual that a party in the position of a 
defendant in arbitration might default or otherwise fail to appear to defend, and the Court 
assumes that the arbitral forum has a procedure for that – whether in the nature of default or 
simply setting a trial at which the absent party will fail to appear.  Plaintiff, having secured an 
order requiring that this dispute be resolved in arbitration, should pursue its remedies in the 
arbitral forum. 
 
Plaintiff also requests an award of the attorney fees incurred in filing this motion.  The motion is 
pointless and needless in itself, however, and plaintiff identifies no contractual or statutory basis 
for a fee award. 
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13.  TIME: 10:00   CASE#: MS18-0548 
CASE NAME: U.S. BANK VS. ENOS 
SPECIALLY SET HEARING ON: JURY TRIAL FOR UNLAWFUL DETAINER 
SET BY COURT 
* TENTATIVE RULING: * 
 
This trial is off-calendar, as the Court granted summary judgment in this case last week. 

  

14.  TIME: 10:00   CASE#: MS18-0548 
CASE NAME: U.S. BANK VS. ENOS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 13. 

 

 


